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BEFORE THE EXECUTIVE DIRECTOR OF THE
CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

In the Matter of:
Amandi/Eco-International,

Petitioner

APPEAL OF THE CALIFORNIA
INTEGRATED WASTE MANAGEMENT
BOARD’S ADJUSTMENT OF E-WASTE
RECYCLING PAYMENT CLAIM NO.
00000522 (December 2006)

Title 14 California Code of Regulations
Section 18660.31

DECISION

The attached Proposed Decision of the Hearing Officer is adopted by the California Integrated

Waste Management Board as its decision in the above-titled matter, with the following technical

correction:

On page 4, paragraph 3, the first line should read “On or about February 15, 2007, Eco submitted E-

Waste Claim No. 00000522....”

SO ORDERED by the California Integrated Waste Management Board, on the 19th day of May, 2009, in

Sacramento, California, by the following vote:

AYES:

NOES: None
ABSTAIN: None
ABSENT: None

Dated Mo 7/// 9. /r‘»;../ 7
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Chair Reid-Brown; Board Members Mule, Laird, Kuehl and Migden
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BEFORE THE EXECUTIVE DIRECTOR OF THE
CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

in the Matter of: APPEAL OF THE CALIFORNIA
INTEGRATED WASTE MANAGEMENT
BOARD’S ADJUSTMENT OF E-WASTE
RECYCLING PAYMENT CLAIM NO.

00000522 (December 2006)

Amandi/Eco-International,

Petitioner

Title 14 California Code of Regulations Section
18660.31

e i

PROPOSED DECISION

Petitioner Amandi Services, Inc./Eco International, LLC (“Eco”)' and Respondent California
Integrated Waste Management Board (“CIWMB?”) (each a “Party,” and collectively, the “Parties”) having
appeared in this matter in person and through their counsel and having presented evidence and argument,
thé Hearing Officer having considered such evidence and argument makes the following proposed

decision:*

"Eco’s predecessors in interest at times relevant in this matter include Envirocycle, Inc. and Amandi Services, Inc.
For clarity, all references herein are to Eco. Stipulation re Adjustment of E-Waste Recycling Payment Claim No.
00000522 (December 2006), executed by the Parties on August 28, 2008 (the “Stipulation”), p. 1, 99 1-2.

% Under the procedures established for this informal hearing by CIWMB’s Chief Counsel and accepted by the
Parties, the Executive Director, acting as the Hearing Officer, issues a proposed decision which is subsequently
considered by the Board of CIWMB. Letter from Elliot Block, CTIWMB, to Rita Palmer, Eco, dated February 27,
2008, regarding the process for hearing Eco’s appeal, “CIWMB/DTSC Chronological Events Timeline,”
undated, filed by Eco on approximately September 8, 2008 (the “Timeline”), pp. 152 ~ 154. For purposes of]|
this matter, the Timeline is admitted as documentary evidence. Transcript of Hearing, August 15, 2008, p. 2, Il 16
25.

E B
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Introduction

California’s Electronic Waste Recycling Act of 2003’ and its implementing regulations’ (the “E-
Waste Regulations”) adopted by CIWMB establish a “comprehensive...system for the reuse, recycling,
and proper and legal disposal of covered electronic devices.” Public Resources Code, § 42461(a).
Generally, the e-waste program devised by the Legislature and implemented by CIMWB provides for the
imposition of a fee paid by retailers to the State of California on the sale of certain electronic devices in
California, such as televisions and computer monitors, referred to as “covered electronic devices”
(“CEDs”).” When CEDs from California sources, such as individuals, businesses, public agencies and
institutions in the state, are discarded they become a solid waste referred to as “covered electronic waste”
(“CEW™).® Approved collectors collect CEWs and transfer them to approved recyclers; in return,
recyclers pay the collectors a recovery payment.” When CEWs are recycled in the manner described in
the E-Waste Regulations, and upon the submission and CIWMB’s approval of a proper recycling
payment claim,® CIWMB pays a recycling fee to the recycler.

Eco is an approved collector and an approved recycier of CEWs; it both collects CEWs for
subsequent recycling and recycles CEWs it receives from other approved collectors. Atissue in this
appeal are Eco’s recycling payment claims submitted to CIWMB for the months of December 2006
through June 2007 respecting two categories of CEWS: those that Eco collected from various Best Buy
stores and subsequently recycled and those that an approved collector, MAC Transportation, Inc.

(“MAC™), collected from various Circuit City stores and delivered to Eco and which Eco subsequently

? California Public Resources Code §§ 42460 — 42486.

* Title 14, California Code of Regulations, §§ 18660.5 — 18660.43.
* E-Waste Regulations, § 18660.5(a)(17).

® E-Waste Regulations, § 18660.5(a)(18).

7 E-Waste Regulations, §§ 18660.20; 18660.21(b)(4).

¥ E-Waste Regulations, § 18660.22.

% E-Waste Regulations, § 18660.30.
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recycled.” For reasons described in this Decision, CIWMB adjusted those claims downward pursuant to
Section 18660.30 of the E-Waste Regulations, refusing to pay for certain CEWs that Eco recycled. Eco
filed a timely appeal pursuant to Section 18660.31 of the E-Waste Regulations.

While the CEWSs that Eco collected from Best Buy stores and that MAC collected from Circuit
City stores appear to be fundamentally the same, the factual circumstances of Itheir collection and
CIWMB’s knowledge as to the sources of the CEWs differ in critical ways. When the E-Waste
Regulations are applied to the two sets of similar CEWSs, the factual differences between them force
divergent conclusions as to their eligibility to receive recycling payments. As will be shown below, these
distinctions lead the Hearing Officer to conclude that CTWMB should make the recycling payment for the
CEWs that Eco collected from Best Buy stores but properly withheld the recycling payment for the CEWs

that MAC collected from Circuit City stores.

Statement of Facts'’

1. On February 5, 2007, Eco learned that CIWMB had discovered errors in the collector
logs that MAC had provided to Eco. Eco email to MAC, dated February 5, 2007, Timeline, p. 22, Email
1. The errors consisted of duplicative entries in the logs that MAC had provided to Eco in support of
Eco’s recycling payment claims for October 2006 and November 2006 that it had submitted to CIWM B
sometime prior to February 5, 2007. Eco email to MAC, dated February 6, 2007, Timeline, pp. 22-23,
Email 3; Eco email to MAC, dated February 6, 2007, Timeline, p. 24, Email 5. Eco identified similar
duplications in MAC’s collection logs for December 2006 that Eco had not yet submitted to CIWMB. Id.

2 On February 9, 2007, the California Department of Toxic Substances Control (“DTSC™)
commenced an investigation of MAC, based on CI.WMB’.S allegations that MAC had submitted false
documentation to support its claims for recovery payments. Hearing Brief of Petitioner, dated March 13,

2009 (“Eco Final Brief”), Exhibit B (entitled “Statement of Facts in the Investigation of: MAC

Y Eco’s appeal also challenges CIWMB’s rejection of a much smaller number of CEWs that, on their face, do not
have addresses showing that they were generated by California sources.

*! These are the principal facts relevant in this matter, Additional facts are set out in the Decision.
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Transportation, Inc., 1730 E. Francis Street, Ontario, California 91760,” dated February 25, 2008 [the
“*DTSC Investigation Report,”]) pp. 1, 5. The record is not entirely clear on this point, but it appears that
CIWMB instigated the investigation. DTSC Investigation Report, p. 5.

3 On or about February 15, 2008, Eco submitted E-Waste Payment Ciaim No. 00000522
for the December 2006 reporting period (the “December 2006 Claim”) seeking a recycling payment of
$312,954.72 for having recycled 651,989 pounds of CEW. Stipulation, p. 1, § 3; Hearing Brief of
California Integrated Waste Management Board Staff, dated May 27, 2008 (the “CIWMSB Initial Brief”),
Exhibit B, p.1.

4. At unspecified times, Eco submitted recycling payment claims to CIWMB for the months
of January through June, 2007, which included claims for CEWs that were of the same nature as the Best
Buy CEWs and the Circuit City CEWs and for which pertions of those claims CIWMB denied Eco’s
requested recycling payments, which denials Eco disputes. Stipulation, p. 3, §J 16, 18.

5. On February 22, 2007, CIWMB wamed Eco in writing that CIWMB intended to
withhold payment on all CEWs collected by MAC “due to discrepancies and duplications found in the
Transfer Receipts and collection logs provided by...MAC.” CIWMB email to Eco, dated February 22,
2007, Timeline, pp. 31, 33-34.

a. In light of the warning from CIWMB regarding the deficiencies in MAC’s collection

logs, an Eco executive on February 26, 2007 directed Eco staff to *be on the lockout

for...potential duplicate names...” Eco internal email, dated February 26, 2007, Timeline, p. 32.

b. In response to CWMB’s warning that it would not make the recycling payment for the

October 2006 claim due to MAC’s deficient collection logs, Eco deleted from its claim for

November 2006 those CEWs MAC collected from individuals; CEWs that MAC coliected from

Circuit City stores remained in the claim. Eco internal email, dated March 13, 2007, Timeline, p.

44; Eco Final Brief, Exh. N.

6. DTSC received memos from CIWMB on March 14, 2007 in which CIWMB stated that
MAC’s collection logs that Eco submitted for its recycling claims for the months of October and

November 2006 contained “the duplication of many names and addresses listed in the collection logs
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provided by MAC.” DTSC Investigation Report, p. 5. CIWMB alleged that MAC’s collection logs
contained “false entries that appeared two, three or four times [in] the same month’s claim.” Id.

7 DTSC received memos from CIWMB on April 3, 2007 and April 9, 2007 in which
CIWMB stated it had determined that the collection logs provided by MAC for Eco’s July, August and
September 2006 claims had false entries appearing two to four times per month and “had determined that
MAC submitted false documentation and had secured...fraudulent payment[s]” for those months totaling
$17,558. DTSC Investigation Report, p. 5.

8. In March and April, 2007, DTSC investigated CIWMB’s allegations regarding MAC’s
collection logs contained in Eco’s October 2006 claim. DTSC Investigation Report, pp. 5-6. Through
interviews with consumers listed in the logs, DTSC confirmed that MAC’s collection logs contained false
information, namely that the logs stated that persons listed as the generators of the CEWSs had discarded
more CEWs than they had, in fact, discarded. DTSC Investigation Report, pp. 5-7.

9. DTSC’s investigation of MAC resulted in 2 DTSC enforcement action against MAC and
a Consent Order, dated June 25, 2008. Final Brief of California Integrated Waste Management Board
Staff, dated March 26, 2009 (“CIWMB Final Brief), Exhibit E. In the Consent Order, MAC admits
violations of Health & Safety Code § 25189.2(a)" in that MAC’s collection logs for July, August,
September and October 2008 contained “false documentation in support of claims for monetary
reimbursement” under the Electronic Waste Recycling Act of 2003, namely that the logs contained false
entries appearing from two to four times in the same month’s claim. CIWMB Final Brief, Exh. E, p. 2, 1
1.7, 2.1. Under the Consent Order, MAC agreed to pay DTSC the sum of $30,000 ($15,000 as a penalty
and $15,000 to reimburse DTSC’s costs). CIWMB Final Brief, Exh. E, p.9, §5.1.7

10, On June 4, 2007, in connection with its review of Eco’s December 2006 Claim, CIWMB

informed Eco that it would not approve MAC’s logs of CEWs collected from Circuit City because they

12

“A person who makes a false statement or representation in an application, label, manifest, record, report, permit,
or other document, filed, maintained, or used for purposes of compliance with this chapter, is liable for a civil
penalty not to exceed twenty-five thousand dollars ($25,000) for each separate violation or, for continuing
violations, for each day that the violation continues.” Health & Safety Code § 25189.2(a).

" Notwithstanding DTSC’s successful enforcement order against it, MAC remains (at least as of September 15,
2008) a CIWMB-approved collector of CEWs. Transcript of Hearing, September 15, 2008, p. 33, 11. 11-17.
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did not describe the source of the CEWs."* CIWMB Email to Eco, dated June 4, 2007, Timeline, p. 66.
In an email, CIWMB stated: “Jeff"* spoke with Circuit City'® and they indicated that the units claimed
are from customers; therefore, we must have names and addresses of the units collected by CC [sic] in
order to pay on these CEWSs. This applies to Circuit City, Best Buy, etc. We also need the contact names
and phone numbers for each store listed since, accumulatively for the month, they generally add up to
more than 5 units per store.” Id.

1. On June 11, 2007, CIWMB adjusted Eco’s December 2006 Claim, approving payment of]
$238,186.56. Stipulation, p. 1,  6; see also, CIWMB Initial Brief, Exh. A, pp. 1-2 and Timeline, pp. 71-
72. The adjustment consisted of CIWMB’s deduction of certain CEWs from the December 2006 Claim
on various grounds, including the following:

a. Deduction of 16 units of CEW collected from Best Buy by Eco for which the collection

logs showed a Nevada address (the “Nevada CEWs™). Stipulation, p. 2, 9 D.

b. Deduction of 21 ur;its of CEW collected from Best Bnﬁr by Eco for which the collection

logs showed an Arizona address (the “Arizona CEWSs”). Stipulation, p. 2, 1D.

o Deduction of five units of CEW collected by Eco for which the collection logs had an

incomplete address (no city) (the “Incomplete Address CEWSs”). Stipulation, p. 2, § D.

d. Deduction of seven units of CEW collected from a Best Buy District Delivery Center by

Eco for which the collection logs did not specify the “customer nam es/addresses from where the

units originated™ and 99" units of CEW collected from various Best Buy stores by Eco for which

1* CIWMB pays recyclers only for CEWSs having a “California Source,” i.e., “persons...located in California who
generate CEWs after their own use of the CEW.” E-Waste Regulations, §§ 18660.5{1)(12), 18860.6(c)(1).

" Referring to Jeff Hunts, Supervisor, CIWMB’s Electronic Waste Recycling Program.

' Mr. Hunts does not recall specifically when this conversation occurred, but believes it was in “early 2007.”
Transcript of Hearing, April 7, 2009, pp. 32-33. It seems unlikely that the conversation occurred that early in the
year since the first time it is mentioned in the course of numerous emails between CIWMB and Eco in the record is
on June 4, 2007. CIWMB email to Eco, dated June 4, 2007, Timeline, p. 66. The first time that CITWMB intimates
that it may have had a question as to the source of store-generated CEWs collected at Circuit City or Best Buy is on
May 15, 2007. CIWMB email to Eco, dated May 15, 2007, Timeline, p. 55.

7 CI'WMB erroneously calculated the number of units in this category. The correct number is 102, based on Eco’s
collection logs filed as part of it December 2006 Claim as submitted by CIWMB at Exhibit B of CIWMB Initial
Brief, pp. 38-55.
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the collection logs did not specify the “customer names/addresses from where the units

originated,” totaling 109 units (the Best Buy CEWs™).'® Stipulation, p. 2, § D.

e Minor deductions (possibly due to clerical errors) which Eco does not dispute.

Stipulation, p. 3, 7 12.

f. Deduction of 1196 units of CEW collected from various Circuit City st.ores by MAC for

which the collection logs did not specify the “customer names/addresses from where the units

originated” (the “Circuit City CEWs”)."” Stipulation, p. 2, 99 E —~ M.

12 On or about July 6, 2007, Eco submitted a timely appeal of CIWMB’s adjustment of
Eco’s December 2006 Claim. Stipulation, p. 3, 97 9-11.

13 The Parties have agreed that substantially the same issues of fact and law pertain to the
disputed January through June, 2007 claims, and, accordingly, and in lieu of separate litigation on each
disputed claim, the Parties have agreed that they will apply the Hearing Officer’s Decision herein
respecting the December 2006 Claim to the January through June, 2007 claims to determine whether
CIWMB will make any additional recycling paymcnts to Eco pursuant to those claims. Stipulation, pp. 3-
4,99 17-20.

14. In their Stipulation, the Parties state that the Best Buy CEWs consisted of “comingled
CEW consisting of discarded Best Buy store floor models, returned units from customers, and discarded
CEW picked up from customers in exchange for the drop—off of newly-purchased units.” Stipulation, p.
3,9 14.

a. Notwithstanding the general description offered by the Parties in the Stipulation, the

collection log that Eco included in its December 2006 Claim describing the source of the Best

Buy CEWs shows in every case the Best Buy store number or the Best Buy District Delivery

' The description in CIWMB’s letter denying payment for the Best Buy CEWs is not as specific as the Stipulation.
CIWMB states in its approval/adjustment letter that the Best Buy CEWs are rejected because they only show the
“DDC [district delivery center] address only” or the “BBY [Best Buy store] address only.” CIWMB letter to Eco.
dated June 11, 2007, p. 1, Timeline, pp. 71-72.

" In CIMWB’s letter denying the recycling payment for the Circuit City CEWs, CIWMB states that “no logs of
individual names/addresses were provided” for the Circuit City CEWs. CIWMB letter to Eco, dated June 11, 2007,
p. 2, Timeline, pp. 71-72.
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Center number (e.g., “BBY 1020,” “BBY 124,” “DDC 117”), the address of the store or center,
the number of units of CEW collected and their weight, the pickup date and the date the units
were received. CIWMB Initial Brief, Exh. B, pp. 40-52. In every case, the number of units
specified is less than five.™® Id. A copy of the collection log that Eco included in its December
2006 Claim describing the sources of the Best Buy CEWs is attached hereto as Exhibit 1.
5. In their Stipulation, the Parties state that the Circuit City CEWs consisted of “comingled
CEW consisting of discarded Circuit City store floor models, returned units from customers, and
discarded CEW picked up from customers in exchange for the drop-off of newly-purchased units.”
Stipulation, p. 3, § 15.
a. Notwithstanding the general description offered by the Parties in the Stipulation, the
collection log that Eco included in its December 2006 Claim describing the source of the C;ircu it
City CEWs shows in every case the name and number of a Circuit City store, the address of the
store, the number of units of CEW collected and their weight and the pickup date. CTWMB
Initial Brief, Exh. B, pp. 53-73. In every case, the number of units specified is greater than five.
Id. A copy of the collection log that Eco included in its December 2006 Claim describing the

sources of the Circuit City CEWs is attached hereto as Exhibit 2.

Principal E-Waste Regulations Applicable to This Dispute

1. “Only CEWs resulting from a California source are eligible for recovery, recycling or
manufacturer payments.” E-Waste Regulations, § 18660.6(c)(1).
2 “’California Sources’ of CEWSs are persons as defined in Section 42463(o) of the Public

Resources Code,” located in California who generate CEWs after their own use of the CEW. Persons

were collected from a single store on a single date. (E.g., on December 5, 2006, a total of six CEWs were picked up
at Best Buy store No. 1020 in what appears to be three transactions. CYWMB Initial Brief, Exh. B, p. 46.) In
testimony at the hearing on this matter on April 7, 2009, neither Party was able to explain why the log shows that in
several cases five or more units were picked up on the same day in groups of 2, 3 and 1. Transcript of Hearing,
April 7, 2009, pp. 52-53. Accordingly, the Hearing Officer draws no inference from this fact.

H «person” is broadly defined to include, among others, an individual, a business concern, a corporation, a
partnership, a limited liability company, and a public agency. Public Resources Code, § 42463(0).
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who receive, accumulate, consolidate, store, or otherwise handle discarded, donated or collected CEWs
are not the California sources of those CEWs.” E-Waste Regulations, § 18660.5(a)(12).

3. “An approved collector shall provide to any approved collector or approved recycler to
whom it transfers CEWSs information on the origin (California or non-California) and cancellation status
of CEWs transferred, including but not limited to the following: (1) Signed statement listing the
sources(s) [sic] of the transferred CEWSs...” E-Waste Regulations, § 18660. 20(h).

4. “...[A]n approved collector shall maintain the following records: (1) A collection log
containing:(B)...a list of all California sources who discarded the CEWs transferred to the approved
collector, including the name and address of the California source and the number of CEWs discarded by
the California source.” E-Waste Regulations, § 18660.20(j).

5. “When receiving five (5) or more CEWs [sic] units discarded from a non-residential
California source, an approved collector shall record the name of the non-residential organization, an
address, a contact person and a telephone number.” E-Waste Regulations, § 18660.20()(1)C).

6. “An approved recycler shall not provide recovery payment to approved collectors for
CEWs from non-California sources, or to approved collectors that fail to provide complete and applicable
source documentation on CEW origin pursuant to Section 18660.20(h) of this Chapter.” E-Waste
Regulations, § 18660.21(d).

4 “’Source documentation” means collection logs and other information developed,
maintained and transferred pursuant to Section 18660.20(h) of this Chapter that demonstrates the
eligibility, originating generator and/or intermediate handlers of collected CEWSs as applicable.” E-Waste
Regulations, § 18660.5_(3)(42).

8. “An approved recycler shall not claim recycling payments for non-California CEWs.” E-
Waste Regulations, § 18660.21(e). |

9. “The CTWMB may deny or adjust payment for any of the following reasons: (1) The
CIWMB determines that:...(G) The payment claim is deficient with regard to any of the following: 1.
CEW source documentation,...5. Any other documentation required as part of a payment claim as

specified in Section 18660.22...” E-Waste Regulations, § 18660.30(b}(1)G).
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10. “The CIWMB may deny or adjust payment for any of the following reasons: (3) The
CIWMB discovers, as part of an application review, claim review or an audit, significant inconsistencies

or fraud.” E-Waste Regulations, § 18660.30(b)(3).

Conclusions of Law

1. The E-Waste Regulations Require Adeguate Documentation To Assure That the CEWs

for Which CIWMB Makes a Recycling Payment Are from California Sources. CIWMB may deny or

adjust a claim for a recycling payment when it determines that the payment claim is not supported by its
source documentation for the recycled CEWs. E-Waste Regulations, § 18660.30(b)(1)(G)(1). To qualify
for payment, the source documentation underlying the claim must demonstrate that the CEWs result from
a California source. E-Waste Regulations, §§ 18660.6(c)(1), 18660.5(a)}2). A “California source” of a
CEW is a person, located in California, who generates a CEW afier his/her/its own use of the CEW. E-
Waste Regulations, § 18660.5(a)(12). “Person™ includes, among others, an individual, a business, a
company, a corporation, a partnership, an association, a government agency, a city, a state and the United
States. Public Resources Code, § 42463(0). If the California source is a business from which a collector
obtains five or more CEWs, the collector’s log must contain the name and telephone number of a contact

person for the business, as well as the business’s name and address. E-Waste Regulations, §

18660.20(3)(1)(c).
2 With Respect to the Best Buy CEWs:
a. Eco’s Collection Logs for the Best Buy CEWSs Provide the Source Documentation

Required by the E-Waste Regulations. The evidence discloses that the 109 units of CEWs

referred to as the Best Buy CEWs were collected by Eco from a number of Best Buy stores and
three Best Buy District Delivery Centers (collectively, “Best Buy stores™). Exhibit 1, pp. 40-52.
In each case, the name and address of the store or center was provided. [d. In each case, the

number of CEWs that Eco collected from each store or center was fewer than five Id. When

2 See fn. 20, supra.

-10-
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fewer than five CEWs are collected from a business or other non-residential source, a collection
log showing the name of the California source (e.g., a business) and its address and the number of
CEWs discarded is sufficient. E-Waste Regulations, §§ 18660.20()(1)(B), 18660.(j)}(1XC). On
its face, the collection logs for the Best Buy CEWs are sufficient. It falls to CI‘E-Vr MB to
demonstrate why the collection logs are inadequate.

b. CIWMB Did Not Demonstrate a Sufficient Basis for Its Determination To Deny Payment

Collected Were Not the California Sources of the CEWs. CIWMB’s letter of June 11, 2007

adjusting Eco’s December 2006 Claim is not entirely clear as to the reason CIWMB denied
payment for the Best Buy CEWSs. In relevant part, the letter simply states: “7 units DDC [district
delivery center] address only. 99 units BBY [Best Buy store] address only.” CIWMB letter to
Eco, dated June 11, 2007, Timelinc? p- 71. Based on the facts in this matter and applicable aw,
CIWMB’s rationale could have been that the Best Buy stores where the CEWs in question were
collected were not the California sources of the CEWs or that the collection logs did not show the
mandatory information about the source of the CEWSs. The first of these is the principal basis
asserted in CIWMB?’s pleadings in this matter and asserted by CIWMB during the hearing of this
matter™ - that the Best Buy CEWs were not generated by the Best Buy stores themselves, but
were generated by consumers who discarded their CEDs when they purchased new CEDs from
Best Buy. See, e.g., CIWMB Final Brief, pp. 1, 4-6. 1n other words, Best Buy’s customers, not
the Best Buy stores, were the California sources of the Best Buy CEWs.

Under the e-waste program, CIWMB may deny or adjust a payment if it determines that
the payment claim is deficient as to source documentation. E-Waste Regulations, §

18660.30(b)(1 XG) [emphasis added]. It goes without saying that if CIWMB “determines” that a

% In response to a question as to why CIWMB disapproved the Best Buy CEWs in Eco’s December 2006 Claim but

approved them in prior claims, when all of the ¢laims contained comparable source documentation. Mr. Hunts

testified that CIWMB “became aware” that the stores had not generated the CEWSs but that Best Buy customers were

the sources of the CEWs. Transcript of Hearing, April 7, 2009, pp. 29-33. It is not clear what caused this

“awareness” as to the Best Buy CEWSs, but it appears to have been Mr. Hunt's conversation{s) with Ms. Montoya at

Circuit City. Transcript of Hearing, April 7, 2009, pp. 31-32.
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log is deficient as to source documentation, it has a factual basis for having made the
determination. Although CIWMB indicated to Eco prior to adjusting the December 2006 Claim
that CTWMB believed the Best Buy stores were not the California sources of the Best Buy CEWs
(see, e.g., CIWMB emails to Eco, dated June 4, 2007, Timeline, p. 66, and June 5, Timeline, p.
67), the record does not disclose that CIWMB had any basis for that assertion. Contrary to the
situation with the Circuit City electronic waste (discussed below), the record does not show that
CIWMB, prior to adjusting the December 2006 Claim or thcreai‘;ter, had a discussion with Best
Buy or discovered other facts showing that the Best Buy CEWSs were not store-generated,” nor
did CIWMB have evidence that Eco was misrepresenting the status of the Best Buy CEWs, as
was the case with the Circuit City CEWs collected by MAC. Accordingly, CIWMB did not have
a sufficient basis for determining that the Best Buy stores were not the California sources of the
Best Buy CEWs.

¢ CIWMB Did Not Demonstrate a Sufficient Basis for Its Determination To Deny Payment

for the Best Buy CEWs on the Ground That the Collection Logs Showed Onlv the Name and

Address of the Best Buy Stores Where the CEWs Were Collected. As noted above, any CIWMB

determination justifying a denial of repayment for recycling CEWs must have a sufficient basis in
fact. CIWMB’s stated basis for denlying payment on the Best Buy CEWs is that Eco’s collection
logs showed only the address of the Best Buy store or distribution center. CIWMB Initial Brief,
Exh. A and Timeline, pp. 71-72. On its face, this is an inadequate basis for such a determination
because there is no provision in the E-Waste Regulations that requires more than a business name
and address where fewer than five CEWs are collected from a business.

CIWMB apparently interpreted the regulations to require that, for purposes of calculating

the number of CEWs coliected from a business, the CEWs be counted on a monthly basis. [nan

* The record contains an email dated June 14, 2007 from Best Buy to Eco (sent after CIWMB refused to pay the
recycling fee for the Best Buy CEWs in the December 2006 claim) that is inconclusive as to the source of the
CEWSs. Timeline, p. 74. In response to a question from Eco (see email dated June 11, 2007, Timeline, p. 73), Best
Buy states that “some of our units come from stores.” Does this refer to the Best Buy CEWs in the December 2006
Claim? Does it mean that some of the CEWs that Eco reported as being store-owned products were customer haul-
aways? Does it mean that Best Buy only reported thc store-owned CEWSs to Eco? These emails are not definitive
evidence of either possibility.
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email that CIWMB sent to Eco shortly before CIWMB adjusted Eco’s December 2006 Claim,
CIWMB informed Eco that “we also need the contact names and phone numbers for each store
listed since, accumulatively for the month, they generally add up to more than 5 units per store.”
Email from CIWMB to Eco, dated June 4, 2007, Timeline, p. 66. On the basis of that
communication, the Hearing Officer infers that the lack of contact names and phone numbers is a
reason for CIWMB’s determination to deny repayment for the Best Buy CEWs. CIWMB’s basis
for its determination, then, is that, because five or more CEWs were collected from Best Buy

stores over the course of the month, the provisicn of Section 18660.20(j)(1)(C) is triggered and a

contact name and phone number is required for each business.

The Hearing Officer does not find in the E-Waste Regulations a requirement that
collection logs show monthly total amounts collected by source. Instead, the regulations require
that logs specify each individual collection event. E-Waste Regulations, § 18660.20(j)(1). The
Parties did not introduce evidence to the effect that CT'WMB interpreted Section 18660.20()(1) to
require monthly tabulation by source. The first indication that CIWMB believed that monthly
tabulation was required occurred in May 2007 when CIWMB emai led Eco a request regarding
CEWs in Eco’s January 2007 claim,” long after Eco had submitted its December 2006 Claim.

More important, sometime prior to May 15, 2007, Eco provided a single contact name
and phone number for all of the Best Buy stores. CIWMB email to Eco, dated May 15, 2007,
Timeline, p. 55. CTWMB requested contact names and numbers for each Best Buy store. 1d.
(The record does not disclose whether Eco provided individual store cé)ntacts.) However, the E-
Waste Regulations do not require that a different contact name be provided for each separate
business location. If a single person can provide the necessary information, that would be

sufficient under the regulations. Accordingly, CIWMB’s determination that the Best Buy CEWs

% “It also appears that multiple pickups were made from individual stores so I’m assuming that more than 5 units
were collected from those individual stores, in that case we need a name and phone number for each of those stores.
You did provide a name, Mirta Vasa, as a contact name for several stores,” but CIWMRB desired contact names from
the individual stores and the service center. CIWMB email to Eco, May 13, 2007, Timeline, p. 53,1 3.

-13-




were not supported by sufficient source documentation because they did not identify a contact
person and phone number for each Best Buy store lacks sufficient evidentiary and legal basis.
3 With Respect to the Circuit City CEWSs:

a. Eco and Its Collector MAC Did Not Provide Sufficient Source Documentation To

Establish That the CEWSs for Which Payment Was Requested Were from California Sources in

Discarded the CEWs. Unlike the Best Buy CEWs, CIWMB had specific knowledge as to both

the collector MAC and the source of the Circuit City CEW:s that led it to deny payment for the
Circuit City CEWs. Prior to issuing its letter on June 11, 2007*° adjusting the December 2006
Claim, CIWMB determined that the source documentation for the Circuit City CEWs was |
deficient because it did not specify the “customer names/addresses from where the units
originated.” Stipulation, p. 2, J§ E -~ M.

CIWMB had sufficient justification for making that determination. MAC’s coliection
logs indicated that the Circuit City CEWs that MAC collected were generatéd by various Circuit
City stores, that is, the stores themselves were the California sources of_' the CEWs.” However,
before it issued its adjustment letter on June 11, CIWMB had learned in a telephone conversation
with a representative of Circuit City on or before June 4, 2007 that the CEWs that MAC collected
were, in fact, generated by Circuit City’s customers who purchased new CEDs from Circuit City.
CIWMB email to Eco, dated June 4, 2007, Timeline, p.66. Since the logs did not contain the
consumers’ names and addresses, that is, the California sources who generated the CEWs by
discarding their old CEDs, the logs were deficient. E-Waste Regulations, § 18660.30(b)(1XG).

In addition to the statement of the Circuit City representative, CITWMB had more than
ample reason to suspect the veracity of MAC’s collection logs. CIWMB had discovered by early

February 2007 that MAC’s collection logs for the October and November 2006 claims contained

% in the letter, CIWMB stated that it adjusted the claim respecting the Circuit City CEWSs because “no logs of
individual names/addresses were provided.” CIWMB letter to Eco, dated June 11, 2007, Timeline, p. 72.

** See, e.g., Exhibit 2, pp. 59, 63, 65 and 67.
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duplicative entries. Eco email to MAC, dated February 5, 2007, Timeline, p. 22- In mid-March
and early April, 2007, CIWMB informed DTSC that MAC’s collection logs for July, August,
September, October, and November of 2006 contained duplicate names and addresses. DTSC
Investigation Report, p. 5. Through its investigation in March and April 2007, DTSC confirmed
that the logs for October 2006 contained numerous false entries DTSC Investigation Report, Pp-
5-7. (A year later, MAC admitted that it had misrepresented the pu.rported California sources of
some of the CEWs which it had collected and for which it received payment. CIWMB Final
Brief, Exhibit E (DTSC Consent Order), p. 2, 99 1.7, 2.1: supra, p. 6, 11.1-7.) Hence, CIWMB
was justified in suspecting that MAC’s collection logs were erroneous and in demanding specific
information as to the actual California sources of the Circuit City CEWs. Lacking the names and
addresses of the California sources, CIWMB properly denied payment for the Circuit City CEWs,

4, Public Policy Considerations Support the Conclusion That CIWMB Should Pay Eco for

Recycling the Best Buy CEWs But Not the Circuit City CEWs. The legal analyses and conclusions

above result from the simple application of the E-Waste Regulations to the evidence that the Parties
introduced. The conclusions are also consistent with the public policy to be served by California’s e~
waste program. The Legislature envisioned a comprehensive program for the disposal of CEW's that
would be convenient for consumers, cost-free at the point of disposal aﬁd environmentally sound. Public
Resources Code, § 42461(b), (d). CIWMB implemented the Legislature’s directive by designing a.
program to meet those objectives. CIWMB’s e-waste program, by its strict application of the California
source requirement (E-Waste Regulations, §§ 18660.6(c)(1), 18660.20()(1)(B)), also protects the e-waste
fee that Californians pay when they buy new CEDs from being spent to pay to recycle CEWSs generated
by persons outside of California. Sellers of CEDs like Best Buy and Circuit City participate directly in
the e-waste program by generating their own CEWs and delivering them to collectors such as Eco and
MAC. They also participate indirectly in the program by serving as collection points for their customers
who discard their old CEDs when they purchase new ones. This arrangement is most convenient for their
customers. CIWMB wants to assure that those CEWs collected by sellers of CEDs weré discarded by

Californians since the intent of the e-waste program is to pay collectors and recyclers for collecting and
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recycling CEWSs generated in California. Public Resources Code, §§ 42477((a), 42478(a); E-Waste
Regulations, § 18660.6(c)(1). However, in their zeal to protect the e-waste fees it collects; CIWMB
should not make it impractical for sellers of CEDs or their customers to participate in the e-waste
program. 1f CIWMB’s application of the E-Waste Regulations forces CED sellers out of the program,
consumers who purchase new CEDs from the sellers will lose their most convenient and most practical
way to dispose their old CEDs.

In the case of the Best Buy CEWs, the weight of the evidence tends to show they were generated
by the Best Buy stores themselves — small numbers of CEWs located at stores all over the state. Exhibit
1, pp. 40-52. CIWMB disputes that conclusion, believing that some of the CEWs were generated by Best
Buy’s customers. CIWMB Final Brief, pp. 1-2, 4-5. Even if CIWMB’s assertions were correct, there is
substantial evidence that indicates those CEWs would have been generated by Best Buy customers
residing in California, so those CEWs would have a California source. The Best Buy CEWSs came from
18 Best Buy stores located throughout the state. Exhibit 1, pp. 40-52. Most of the stores are many miles
from population centers in neighboring states or countries. Id. Unless an out-of-state consumer is
purchasing a new CED from a Best Buy store in California, it is hard to imagine why he or she would
drive to California to discard his or her old CED at Best Buy. Even if such an out-of-state consumer did
purchase a CED in California, it would pay the e-waste fee on the new CED, so perhaps no harm to the
public fisc would result if CIWMB pays to recycle that out-of-state CEW.

The facts surrounding the Circuit City CEWs are different. First and foremost, Circuit City
informed CIWMB that some of its CEWs were actually customer-generated, rather than store-generated.
CIWMB email to Eco, dated June 4, 2007, Timeline, p. 66. In addition, MAC collected large numbers of
CEWs at Circuit City stores (e.g., 23, 12, 18, 19 units per store; see, Exhibit 2, pp. 59-73), and possibly
collected CEWs only at two Circuit City distribution centers.” It is unlikely that the stores themselves

generated so many CEWs. Just on the basis of the numbers, one can infer that most of the CEWs in

* The evidence is not clear on this point. CIWMB asserts that MAC collected CEWs at just two distribution centers
which serve California and other western states. CIWMB Final Brief, p. 8, § 2. A statement MAC made to DTSC
tends to support CIWMB’s assertion. DTSC Inspection Report, p. 10. § 1. However, Exhibit 2 shows that the
Circuit City CEWs came from numerous Circuit City stores all over the state. Exhibit 2, pp. 59-73.
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question were generated by Circuit City customers. Further, if the CEWs were primarily collected at
distribution centers serving a number of western states, as postulated by CIWMB (CIWMB Final Brief, p.
8, 1 2), there is the possibility that CEWs from out-of-state were being shipped to the distribution centers
along with new CEDs. There is some incentive for out-of-state Circuit City stores to do that since MAC
was actually paying Circuit City for the right to collect its CEWSs in some cases; in other states, Circuit
City stores have to pay to dispose the CEWs they collected from their customers. DTSC Investigation
Report, p. 15. Finally, there is the credibility of MAC itself. CIWMB was justified in doubting collection
logs provided by MAC since it knew that MAC had falsified its collection logs in the past. DTSC
Investigation Report, pp. 5-7. Lacking names and addresses of the California sources of the Circuit City
CEWs, and having solid grounds for questioning the validity of the logs, CTWMB properly denied the
recycling payment Eco sought for those CEWs.

Granted, it is likely that most of the Circuit City CEWs were generated by California sources; but
under the facts in this matter and the applicable law, CWIMB acted properly to deny the recycling
payment sought by Eco. If this result seems unfair to Eco or to MAC, CIWMB can consider whether to
amend the E-Waste Regulations to more fully achieve the Legislature’s goal of a convenient, cost-free
program that promotes the safe disposal of CEWSs generated by California consumers and businesses.

5. The Evidence Does Not Support CIWMB's Arpument That the Commingled CEWSs Lack

Adequate Source Documentation. Precluding It from Making the Recycling Payment to Eco. CIWMB

argues that, because the Best Buy and Circuit City CEWs are comingled,” it has no way of knowing
which CEWs are from which source and which sources are California sources, and thercfore is not
obliged to reimburse Eco for recycling those CEWs. CIWMB Final Brief, pp. 4-5, 7. 9. As a general
statement, this argument is compelling — the regulations are clear that the California source of the CEWs

must be identified by name and address in order to qualify for a recycling payment from CIWMB.*® E-

* In the Stipulation, Eco states that the Best Buy CEWs and the Circuit City CEWs each consists of “discarded Best
Buy [or Circuit City] store floor models, retumed units from customers, and discarded CEW picked up from
customers in exchange for the drop-off of newly-purchased units.” Stipulation, p. 3, 9F 14, 15.

** This precise source requirement does not apply to all CEWs. The E-Waste Regulations provide that local

governments who collect CEWs and their designated collectors need not identify the source of each CEW (E-Waste
Regulations, § 18660.20(j)(1)(B)) and all recyclers may recover recycling payments for “source-gnonymous CEWs”
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Waste Regulations, §§ 18660.6(c)(1), 18660.20()(1)(B). In light of the specific requirements set out by

CIWMB in the E-Waste Regulations, if the source of a particular CEW is unknown, CIWMB must not
reimburse the recycler for recycling it.

However, the facts in this case, as established by the evidence, do not compel the conclusion that
the CEWs are commingled such that their sources are not identified. The Parties” Stipulation that the
CEWs collected at Best Buy stores and Circuit City stores are each comprised of commingled store-
generated and customer-generated CEWSs (Stipulation, p. 3, ] 14,15) is not supported by the evidence
introduced in this matter. Accordingly, the Hearing Officer gives greater weight to the actual evidence in
the matter than to the Stipulation of the Parties.® As discussed above, the evidence shows that the Best
Buy CEWs are CEWSs generated by various Best Buy stores in California. Exhibit 1, pp. 40-52. CIWMB
does not introduce any evidence to the contrary. CIWMB’s unsubstantiated fears based on its beliefs as
to the sources of the Circuit City CEWs* are not a basis for determining that the Best Buy CEW's are not
from California sources. The evidence also purports to show that the Circuit City CEWs are from
California sources, namely various Circuit City stores. Exhibit 2. In that case, however, CIWMB had
ample reason, based on facts, to dispute the provenance of those CEWs. CIWMB’s own investigation
(referenced in Eco’s email to MAC [dated February 5, 2007, Timeline, p. 22] and in CIWMB’s emails to
DTSC in March and April, 2007 [DTSC Investigation Report, p.5]) and the DTSC investigation in March
and April 2007 (DTSC Investigation Report, pp. 6-7) showed that MAC’s logs for various months
contained duplicate names. In addition, Circuit City informed CIWMB that some or all of the CEWs
MAC collected from it were customer-generated rather than store-generated, thus the stores were not the

California source of the CEWs. CIWMB email to Eco, dated June 4, 2007, Timeline, p. 66.

that result from illegal disposal and disposal of CEWSs in the municipal solid waste stream that are discovered in the
course of load-checking at solid waste facilities (E-Waste Regulations, §8 18660.5(a)}4 1), 18660.6(c)(3)).

3! This is particularly appropriate under the circumstances here where Eco entered the Stipulation (on August 28,
2008) without having the benefit of counsel. Transcript of Status Conference, September 29, 2008, pp. 15, 11. 20-
23; Notice of Substitution of Attorneys, filed by Eceo's counsel on October 16, 2008; Transcript of Status
Conference, October 17, 2008, p. 2, IL. 4-6, 10-14.

% See, CIWMB email to Eco, dated June 4, 2007, Timeline, p. 66.
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6. Best Buy and Circuit City Do Not Become the California Sources of the CEWs in

Question Even If They “Own” the CEWs after the CEWs Are Discarded. In their Stipulation, the Parties

assert that the CEWSs in question contain an unknown mix of store floor models, units that customers have|
returned to the stores (e.g., for repair or replacement) and units that the stores obtained when customers
purchased new CEDs. Stipulation, p. 3, 9 14, 15. In light of that assertion, Eco addresses the question of
whether such CEWs should be determined to be California-source materials. Eco argues that, by virtue of]
their ownership of the CEWs, the stores are the actual California source of the CEWs, that the stores
themselves have “generated” the CEWs. Eco Final Hearing Brief, pp. 6-10. This argument is persuasive
as to the floor models and units returned to the stores for repair or replacement.”> However, the E-Waste
Regulations clearly state that persons who “receive, accumulate, consolidate, store, or otherwise handle
discarded, donated or collected CEWSs are not the California sources of those CEWs.” E-Waste
Regulations, § 18660.5(a)(12). A California consumer who purchases a new CED from an electronics
store and gives his or her old unit to the store for disposal is the person who has discarded the CED,
making it a CEW, and thus is the California source of that CEW. CIWMB argues correctly that Best Buy
and Circuit City, when they re.ceive such discarded units from their customers, are not the sources of the
CEWs.

7. CIWMB Is Not Estopped from Adjusting the December 2006 Claim Based on Its

Approval of Previous Similar Claims Because It Erroneously Believed That Circuit City Was the

* CIWMB does not dispute that Best Buy and Circuit City are the California sources of store-owned floor models
which the store subsequently discards. CIWMB Final Brief, p. 1,9 1. CIWMB also argues, however, that units
which customers return to the stores for repairs are discarded by customers, not the stores. CIWMB Final Brief, p.
6,9 4. This argument is not persuasive for two reasons. First, the store gives the customer value for the defective
CED it receives by either repaying the customer’s purchase price or by giving the customer a replacement CED.
How can a CED be deemed to be “discarded™ if someone pays the full value for it, as if it were a new CED?
Second, it is the store, not the customer, that determines what to do with the returned CED ~ whether to use the
product as a floor model, repair it or discard it, based on the store’s analysis. Thus, it is readily apparent that a
customer is not discarding a CED when he returns it to the store that sold it to him; he simply seeks to receive the
benefit of the bargain he made with the store. In the language of the regulations, the store’s decision to reuse, repair
or discard a CED that is retumed by a customer is sufficient “use” of the CED to qualify the store as the generator of]
the CEW: the source of a CEW is the person who generates a CEW after his/her/its “own use of the CEW.” E-
Waste Regulations, § 18660.5(a)(12).

19




W

o NN N i b

10
11
12
13
14

16
17
18
19
20
21
22
23
24
23
26
27

California Source of the Circuit City CEWs in the Previous Claims. The concept of equitable estoppel

protects a party who reasonably relies on the statements or conduct of another party as to the existence of
a certain set of facts and who would suffer injury if the other party subsequently changed its position as to
the existence of those facts.’® Eco argues that CIWMB is estopped from adjusting the December 2006
Claim because Eco reasonably relied on CIWMB's enforcement pattern and interpretation of the E-Waste
Regulations as evidenced by CIWMB’s approval of Eco’s November 2006 claim and its September 2006
claim which, Eco asserts, were ﬁmdémentally the same as the December 2006 Claim. Eco Final Brief, p.
11, 1l. 2-15. However, to establish estoppel it is necessary to show that the party to be estopped must
have known the true nature of the conduct which it, by its words or actions, has sanctioned.*® For
estoppel to apply in this case, CIWMB must have known that MAC’s logs of the Circuit City CEW's were
inaccurate, that is, did not truthfully disclose the California sources of the CEWs. That requirement is not
met here.

When it approved Eco’s September 2006 claim (sometime prior to December 4, 2006 [see Eco
internal email, dated December 4, 2006, Timeline p. 16]), CIWMB did not know that MAC’s logs did not
accurately describe the California sources of the Circuit City CEWs. CIWMB did not have reason to
question the source of the Circuit City CEWSs until early February, 2007 when CIWMB discovered that

MAC’s logs for October and November 2006 contained duplicated names. Eco email to MAC, dated

3% Because the Hearing Officer has determined that the Best Buy stores were the California sources of the Best Buy
CEWs, this discussion is limited to the Circuit City CEWs.

** More eloquently: “The vital principle [of equitable estoppel] is that he who by his language or conduct leads
another to do what he would not otherwise have done shall not subject such person to loss or injury by disappeinting
the expectations upon which he acted.” Seymour v. Oclrichs, 156 Cal. 782, 793 (1909), cited in City of Long Beach
v. Mansell, 3 Cal. 3d 462,488 (1970).

* “Generally speaking, four elements must be present in order to apply the doctrine of equitable estoppel: (1) the
party to be estopped must be apprised of the facts; (2) he must intend that his conduct shall be acted upon, or must
so act that the party asserting the estoppel had a right to believe it was so intended; (3) the other party must be
ignorant of the true state of facts; and (4) he must rely upon the conduct to his injury.” [emphasis added] Driscoll v.
City of Los Angeles, 67 Cal. 2d 297, 305, cited in Mansell, 3 Cal. 3d at 489. Estoppel applies only when the party
to be estopped knows the true nature of the conduct of the party seeking to establish estoppel. As described in
Mansell, the public agencies who were ultimately estopped from changing their interpretation of certain land titles in
the state tidal zone knew that there were substantial legal questions as to the validity of privately-held titles in an
area in which the State also had claim to title, but nonetheless treated the land as if the private titles were good,
allowing properties to be transferred among private citizens, allowing development to occur and making public
improvements in the area. Mansell, 3 Cal. 3d at 492.
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February 5, 2007 (refcrencing “the CIWMB discovery this morning of what they consider errors in the
MAC collector logs™), Timeline pp. 22-23; Eco email to MAC, dated February 12, 2007, Timeline, p. 26.
As for the November 2006 claim, Eco had deleted from that claim MAC’s logs of individuals due to
CIWMB’s expressed concerns about duplications in the logs. Eco internal email, dated March 13, 2007,
Timeline, p. 44. Only MAC collection logs showing Circuit City stores as the source of the CEWs
remained. Eco Final Brief, Exh. N. CIWMB did not learn that the Circuit City stores were not the actual
California sources of the CEWs MAC collected from Circuit City until it had a telephone conversation
with a representative of Circuit City in early June 2007. CIWMB email to Eco, dated June 4, 2007,
Timeline p. 66.

Therefore, estoppel can only come into play after early February 2007, as to MAC’s logs of
individual sources of CEWSs, and after early June 2007, as to Circuit City being the source of the CEWSs;
those were the approximate dates when CIWMB learned the facts as to the true nature of MAC’s conduct
and, by extension, Eco’s conduct. Eco does not identify evidence in the record that CIWMB approved
recycling payments to Eco containing MAC logs of individuals as the California sources of CEWs after
early February 2007, nor evidence that CIWMB approved recycling payments to Eco containing MAC
logs showing Circuit City as the California source of the CEWs after early June 2007. Accordingly,
equity does not compel! that CIWMB be estopped from rejecting MAC’s logs and Eco’s recycling
payment claims for the Circuit City CEWSs.

8. CIWMB Properly Determined That It Could Not Make Recvcling Payments for

Customer Haul-Away CEWs Included within the Circuit City CEWs for Which Eco Could Not Provide

Adequate Source Documentation. The evidence in this matter leads one to believe that the majority of the

Circuit City CEWs are likely from Califomnia consumers who discarded their CEDs when théy purchased
new CEDs from Circuit City.”’ A representative of Circuit City said as much to CIWMB. CIWMB email

to Eco, dated June 4, 2007, Timeline, p. 66. Moreover, the CEWs were collected at Circuit City

*" Because the Hearing Officer has determined there is adequate source documentation for the Best Buy CEWS, this
section deals only with Eco’s arguments relating to the Circuit City CEWs,
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Eco argues that any such CEWs should be eligible for repayment, given the Legislature’s goal, as stated

distribution centers™ in California which served stores whose market areas were primarily in California.

in the Electronic Waste Recycling Act, “to provide sufficient funding for the safe, cost-free and
convenient collection and recycling of 100 percent of the covered electronic waste discarded...in the
state.” Public Resources Code, § 42461(h); Eco Final Brief, pp. 8-10. However, Eco does not cite to any
statute or regulation that would direct or authorize CIWMB to pay for the recycling of CEWs that might
or might not have been gencrated by California sources. In essence, Eco argues that CIWMB should pay
the recycling fee if it determines it is more likely than not that the CEWSs were from California sources.
The Legisiature could have directed CIWMB to do that, or CIWMB might have interpreted the new
statute that way in the E-Waste Regulations, but neither did so. CIWMB’s regulations are quite clear in
requiring the name and address of the California source of the CEWs for which it will pay a recycling fee.
E-Waste Regulations, §§ 18660.6(c)(1), 18660.20(j)(1)(B). Here, the evidence shows that at least some
of the Circuit City CEWs were customer-generated. CIWMB email to Eco, dated June 4, 2007, Timeline,
p. 66; Stipulation, p. 3, 9§ 15. Eco did not provide the names and addresses of the Circuit City CEWs that
were customer-generated, that is, did not provide the California source documentation required by Section
18660.20(j)(1)(B) of the E-Waste Regulations. Absent the critical information as to the actual California
sources of the CEWs, CIWMB was precluded by its regulations from paying Eco for recycling the Circuit
City CEWs.

9. CIWMB Did Not Act Arbitrarily in Its Rejection of Eco’s Claim for Pavment for

Recycling the Circuit City CEWSs. Eco argues that CIWMB was arbitrary in denying payment for the

CEWs in question here while it paid similar claims from other recyclers and other claims from Eco
having source documentation comparable to that rejected here. Eco Final Brief, pp. 11-12. As discussed
above, CIWMB did not have a substantial basis for denying the recycling payment in the December 2006
Claim respecting the Best Buy CEWs. In that context, CITWMB’s decision on the Best Buy CEWs was

arbitrary. However, CIWMB’s determination that the Circuit City CEWs lacked adequate source

% See DTSC Investigation Report, p- 10. Itis not clear whether MAC coliected CEWs only at distribution centers
or if it collected from individual stores as well.
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documentation was supported by facts CIWMB had learned about those CEWs — as noted above, Eco’s
collector MAC had submitted fraudulent logs and Circuit City informed CIWMB that the CEWs, or some
of them, were actually discarded by Circuit City customers, not by Circuit City stores. An agency does
not act arbitrarily when it treats a recycler that complies with its regulations differently from one that fails
to comply.

10. With respect to the Nevada CEWSs and the Arizona CEWs:

CIWMB properly determined that those CEWs were not from California sources, thus were
ineligible for recycling payments. Eco’s collection logs disclosed that the CEWSs were collected from
Best Buy stores in Nevada or Arizona. Exhibit 1, pp. 43,45, 47, 48. Recycling payments may only be
made for CEWs collected from California sources. E-Waste Regulations, § 18660.6(c)(1).

. With respect to the Incomplete Addres;s CEWSs:

CI'WMB properly determined that it was unknown whether those CEW's were from California
sources, thus were ineligible for recycling payments. Eco’s collection logs disclosed that the address of
the source was incomplete, making it impossible for CIWMB to determine the source of the CEWSs.
Exhibit 1, p. 42, 45, 47. The collection logs must show the names and addresses of the California sources
of the CEWs. E-Waste Regulations, § 18660.20(;)(1)(B). CIWMB was justified in refusing to make

recycling payment for CEWs lacking complete addresses.

For the reasons stated above,
1 With respect to the Best Buy CEWSs, the Hearing Officer sustains Eco’s appeal and orders|
CIWMB to pay to Eco the recycling payment owing to Eco under its December 2006 Claim for
recvcling the Best Buy CEWs.

2. With respect to the Circuit City CEWs, the Hearing Officer denies Eco’s appeal and
upholds CIWMB’s determination to withhold payment for the Circuit City CEWSs for which Eco

sought a recycling payment in the December 2006 Claim.

L
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3. With respect to the Nevada CEWs, the Arizona CEWSs and the Incomplete Address
CEWs, the Hearing Officer denies Eco’s appeal and upholds CIWMB’s determination to
withhold payment for the Nevada CEWs, the Arizona CEWs and the Incomplete Address CEWs
for which Eco sought recycling payments in the December 2006 Claim.

4, The Parties shall bear their own costs.

it is 50 ordered.

Dated: May _,_ , 2009

Mark ?,s.:zz;’y, Executive Director,
California Integrated Waste Management Board,
Hearing Officer
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